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UNCTAD data on llAs and ISDS
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Countries continue concluding llAs, albeit at a lower
pace and accompanied by an increasing number of

terminations.; .. 1980 - 2018
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Taking a strategic approach to lIAs: Summary of pros and cons

Table L2,

Main arguments made in favour of llAs

Summary of arguments put forward in favour and against |IAs

Main arguments made against HAs

Contripute to a favourable investment cémate..
Contripute to fostering and expanding ecanomic and
palitical cooperation between contracting parties.
Contributa to the stability and prackctabity of the policy
framework, foster geod governance and the ruie of law,
Provide protection rights that are independent from host
countries’ domestic lagisiation (superiority of mternational
law over national taw).

Compared with customary International faw, inprova
legal certainty as protaction rights are specified by treaty.
Raduca political tisks of investing abroad.

May facilitate the granting of Investment guaranteas by
the home country.

Halp to avold poticzation of investmant disputes.

Do not guarantes additiohal investment infiows,

May negatively affect host countries' soverelgn right 1o
ragulate in the pubkc intarest.

Expose host States to 1SDS and assaciated financial risks.
Privilage foraign Investors over domestic invastors.

Only pravide for investor rights. not obligations.

Reflect a negotiated outcome that is Influenced by the
bargaining power of the negotiating partes.

May result in overappng and inconsistent HA obégations of
contracting pares.

Are difficult to amend In case of changing clrcumsiances

Source: UNCTAD
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Investors continue using ISDS

Figure 1. Tronds w known treaty-based 1SDS cases, 1887-31 July 2018
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Strategic approach to ISDS: Summary of pros and cons

m Summary of argumants gut lorward in favour and against 1505

Muin arguments made in fevoer of 1SS
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UNCTAD'’s work on sustainable
development-oriented IllA reform
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UNCTAD’s Reform Package for the Int. Investment
Regime,
Launched at the 2018 World Investment Forum

* Phase 1 =
« More than 100 policy options for treaty clauses s
addressing the five priority areas for sustainable
development-oriented treaty making
.. . UNCTAD's . .
* Phase 2 REFORM PACKAGE

: — | O wry Llwm-

* 10 reform mechanisms that countries can use to
modernize existing old-generation treaties

e Phase 3

» Policy guidance for 3 prongs of action towards
ensuring overall investment policy coherence for
sustainable development
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Phase 1
UNCTAD’s Road Map for lIA Reform (2015)

& Guidelines 5 Aregs i Layels

Source: © UNCTAD, WIR16.




lIA reform is happening (Phase 1)
Reform-oriented provisions in llAs concluded in 2000 compared to

2017

hesdl em———————— o S o i
' ) . » B . he . . " ’ . . ) s : . s -
hemeapees [ IRO0O0EE weecxem BHERREREAEN
mmsngeme (1D :’.:.:‘._.. WD g S0y cm— oy — ::......f_,'_-l'.
Sunitmmene-cese | (OO CIO0000O00N e EEBEREBEER B
D et N I MRS e e et ] 1 1 1 I8 1 I 1
sedwpae (IICICI@OCIG00O0 B el 1 3 2 21 1 1 Il I
e OO0 O00O0IC e it B8 REBBSERE
e CROCIROCOOONC remew BER_SERER B
et~ BRISIEINIe] Inininis] —teteenn BOROBROEOR
L anl mi=i Iminiml ——ewer BEEREERES B
W by A Min] Ininisinis e r— 1 v | e HNEEENEERNEER
o R IR R | el 1 F 21 R 21 I 1|
ssnamssew (O OCITOoOCIOO08 e BEREEEES B
Sesam b et | | et aim] | o BB BORBEEE B
a@ - - et - L 2 U O — -
T R ———
Nlrmron o s pmmas 4 Sl 08 IV e YW SV — " —— L m— e e a— e —
At B € w Taly & ot
G anspen o8 W B anians o s Smm & B e o e &
L N - - -4 B e mem s @ st G — g ——— BN -
e N " s I AT e 0w P R TS (LG - AT S N e e W TSt
—
Drmrmrtent L S St P e S S Ry AT e R,
et & P weeass pind o Sadeay 1 se S (1 @ LBl ol 4 N F e C e ORI @1 Ve o R AR R M DOGEEETY ¢ 0ot BT Ir—
ot B W b et | e @ B by pr—
CIAE R of R SO SN T ORI ) OO ! A 0 Loy ot 0ED0 A g ns Sy ey b 0D swmusrg coms wem Sas

AL e Ve (v T el s By v
(v smagtems S e Fue deete o L g )
L T I i T B e bes [T 1 Set— — G b S—

Source: ©UNCTAD, WIR18.

FRAMEWDRK FOR



UNCTAD Roadmap for lIA Reform (2015):
Reforming Investment Dispute Settlement

Redoeming etiatiag Investor-State arbitration | Reptacing existing
' olements | (nvestor-State
Fixmg exxetmg ISOS mochanisms ™ .m..,m ggé mechatsms | artetration
1, kmproving the arbitral process. o & by kg ¢ more 1. Building in effective 1, Creating &
vansparent Ay strearined, GB00UA0Ng SUBmEeon of alternative despute standing
riondsd doms, itessng Lngong cofoems AbOA Sttt resolution international
IP00NIMEntE 1NG oA CONCHS. 2 Introducing an appeals mvestment court
2. Limaing mvestors’ 300888, 5.0 Dy 10ucng ihe sbwct facilty [ntather Diater. | 2. Replacing ISDS
MERer SO008, croumsesling 1he rangs of ahiratie claims agonal or muttisteryl by State-State
gerting tme imis. snd preventng abusa by “malox” comparees dispute ssttioment
3. Using filters for channeling sensilive cases 10 Slats-Stale 3. Replacing ISDS by
dsouts settamen domestic cespute
4. Introducing local itigation requirements 25 & Creco dton resolution
hr SOS




The Need for Phase 2 of lIA Reform

* Old treaties abound Age of llAs: share of lIAs invoked in known
. . [IAs in force, by year treaty-based ISDS
* Old treaties "bite" of signature (per cent) cases, by year of

. signature (per cent)
» Old treaties perpetuate e

inconsistencies
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Phase 2

UNCTAD’s 10 Options for modernizing the existing stock of
old-generation llAs (2017)
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Phase 2

The IlA regime is facing an increasing number of

(TS ERSTE T

- « 2017
2 /’ =7 s — 55 effective terminations (53
— unilateral, 2 by consent)
1 I — India 50
S8 - 2018
— 24 effective terminations (20
' ('ﬂf .f‘_], E:-r. i unilateral, 4 replaced by new
=) o treaty)
— Ecuador 12
N — India 5
T e i
o . ey

Source: ©UNCTAD, WIR18.
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Phase 3

Enhancing overall investment policy coherence and synergies
(2018)

3 Dimensions

1. Ensuring internal consistency within the country’s lIA network

2. Maximizing synergies between [IAs and the national legal
framework for domestic and foreign investment

3. Managing the interaction between IIAs and other bodies of
international law that also touch upon investment
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The way forward: lIA reform should be

Holistic: looking at llAs in their entirety
* |IA reform should be comprehensive: procedural aspects, but also substantive standards of

protection
* Reform should extend not only to future, but also to existing treaties, and beyond IlAs

Inclusive: ensuring an inclusive and transparent process
* Addressing the "development challenge" (rule-takers) and involving other stakeholders

Sustainable: not losing sight of the bigger picture
* Shaping the process so that it effectively pursues the overarching objective of sustainable
development

UNCTAD policy tools include — =
* Policy Framework on SD i INCIAD
* Reform Package on SD Refq | = & i NEFOIN PALYALE
* Global Action Menu on IF \ - 1

UNCTAD policy tools are

* Applied across
UNCTAD'’s three pillars

of activities
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UNCTAD High-level IIA Conference at the
World Investment Forum 2018

Phase 3 of lIA Reform
24 October 2018, Palais des Nations, Geneva

More than 300 experts, including high-level lIA
negotiators, representatives from intergovernmental
organizations, civil society, academia and the private

sector convened at the High-Level IIA Conference 2018.

One of the outcomes included the launching of the
updated version of UNCTAD’s Reform Package for the
International Investment Regime.
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UNCTAD’s online databases: Helping researchers and
policymakers in keeping informed of the developments
in an ever-growing universe of ISDS cases

The ISDS Navigator

* A comprehensive and
regularly updated collection of
treaty-based international
arbitrations between investors
and States

» Contains essential information
about each ISDS case

» Offers user-friendly tools to
search and filter the data

http://investmentpolicyhub.unctad.org/IS
DS
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http://investmentpolicyhub.unctad.org/ISDS

UNCTAD'’s online databases: Helping researchers and
policymakers in keeping informed of the
developments in an ever-evolving lIA regime (cont’d)

The IIA Mapping Project

* A collaborative initiative
between UNCTAD and
universities worldwide to map
the content of I1As

e Over 1.900 IIAs have been
mapped to-date, for over 100
features each

« Serves as a tool to understand
trends in IlA drafting, assess the
prevalence of different policy
approaches and identify treaty
examples

http://investmentpolicyhub.unctad.
org/lIA/mappedContent#iialnnerM
enu
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http://investmentpolicyhub.unctad.org/IIA/mappedContent

UNCTAD'’s online databases: Helping researchers and
policymakers in keeping informed of the developments
in an ever-evolving lIA regime

The IIA Navigator

» The world’s most comprehensive free
IIA database, with over 3.300
investment treaties and model
agreements
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* Allows for advanced searches of IIAs
by type, geography, status and full
text

» Provides analysis on the latest policy
developments

http://investmentpolicyhub.unctad.org/lIA
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http://investmentpolicyhub.unctad.org/IIA



